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SUMVARY

G eat Plains Communications, Inc. (Geat Plains) requests a
wai ver of the requirenent for a |ocal exchange carrier (LEC) to
verify inbound carrier change requests when custoners seek to
switch to the LEC s interexchange carrier (I1XC) affiliate. G eat
Plains and its I XC affiliate, Geat Plains Comunications Long
Di stance, Inc., do not slamcustoners and do not act
anticonmpetitively. Geat Plains shows that the verification
requirement: (a) inposes new costs on Geat Plains, Geat Plains
Conmuni cations Long Di stance and their custoners; and (b) has an
anticonmpetitive effect on Geat Plains Comrunications Long
Di stance. By conparison, w thout the verification requirenment:
(a) custoners will not be subject to slamm ng and G eat Plains
will not act anticonpetitively; (b) Geat Plains will be able to
process custoners' change requests w thout there being an extra
cost for requests to change to Geat Plains Conmunications Long
Di stance; (c) Geat Plains Comunications Long Distance will be
on a par with its conpetitors vis-a-vis Geat Plains's processing
of inbound carrier change requests; and (d) the Conm ssion's
goals of: (i) protecting custoners; (ii) encouraging conpetition
in the | XC market and increasing the choices available to
consuners — especially in rural areas; and (iii) mnimzing

regul atory burdens on small carriers, will be realized.



For good cause shown, the Commi ssion should grant a waiver

in these special circunstances.
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TO The Comm ssi on

PETI TI ON FOR WAl VER

G eat Plains Communications, Inc. (Geat Plains), by its
attorney, and pursuant to Section 1.3 of the Conm ssion's Rul es,
requests a waiver of the requirenent for a |ocal exchange carrier
(LEC) to verify inbound carrier change requests when custoners
seek to switch to the LEC s interexchange carrier (IXC)
affiliate. This requirenent appears in paragraph 91 of the Order

in the captioned proceeding, as nodified by the Jarification

Oder.! Geat Plains (a LEC) and its I XC affiliate, Great Plains

Y1 npl enentati on of the Subscriber Carrier Selection Changes

Provi sions of the Tel ecommuni cati ons Act of 1996; Policies and
Rul es Concerni ng Unaut hori zed Changes of Consunmers' Long D stance
Carriers, CC Docket No. 94-129, Third Order on Reconsi deration
and Second Further Notice of Proposed Rul emaki ng, FCC 03-42,

para. 91 (rel. Mar. 18, 2003) [hereinafter Order], clarified by
Order, FCC 03-116 (rel. My 23, 2003) [hereinafter Carification
Oder]. Geat Plains does not request a waiver of the
requirement for a LEC to verify an inbound request froma
custoner that wants to change fromone LEC to another LEC




Conmmuni cations Long Distance, Inc. (Geat Plains Comunications
Long Distance), do not slamcustoners. This new verification
requi rement therefore would i npose unwarranted costs on G eat

Pl ai ns, Great Plains Comunications Long Di stance and their
custoners. There is good cause to grant a waiver to Geat Plains

in these special circunstances.?

l. BACKGROUND
A G eat Plains and Geat Plains Communications Long
Di stance

Geat Plains is a small LEC that has been serving rural
areas of Nebraska for decades. Long distance service is provided
by Geat Plains Conmmunications Long D stance, which began to
provi de service in 2002. Geat Plains Conmunications Long
D stance has had sone busi ness success, and wants to ensure that,
at a mnimum it can maintain a consistent penetration |evel as

everyday churn occurs.

2 A good argunent can be made that the new verification
requirenment is not in effect because the text of the slanm ng
rul es does not require a LEC, as an executing carrier, to verify
carrier change requests. This Petition for Waiver, however, is
being filed out of an abundance of caution. For the sake of
simplicity, this Petition refers to the verification requirenent
as definitely applying to Geat Plains.
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B. I nbound Requests to Change | XCs - Before 2003

For many years, the Conmmission's rules did not require LECs
to verify carrier changes that result froma custonmer contacting
a LEC directly (aka "inbound carrier change requests"). Such
"carrier changes" include custoners calling the LEC and aski ng

the LEC to change their I XC. Even in the Second Report and Order

rel eased in 1998, the Conmm ssion specifically declined to alter
its rules in this regard.?

Thus, suppose a custoner calls a LEC naned "Local Tel co. "
Prior to 2003, Local Tel co could change the custoner's | XC
wi t hout, for exanple, using third-party verification (TPV) (where
the custonmer may be transferred to an i ndependent party who
confirms the change request and verifies the identity of the
custoner) or a witten letter of agency (LOA) (which confirnms the
change request). This is true regardl ess of whether the I XCin
guestion is affiliated with Local Telco. |In other words, no
verification is required for inbound requests to a LEC froma
custoner who wants to switch | XCs. That is, the LEC did not need
to use an LQOA or TPV, for exanple, to verify the customer's
request. Then, after the LEC infornmed the new | XC about the
custoner's switch, even the I XC did not need to verify the

custoner's request.

3 See Order para. 91.




C I nbound Requests to Change | XCs - Pursuant to the New
Verification Requirenent

In the Order, the Conmission nodified this requirenent. In
par agraph 91, the Conmi ssion said that it would now "require
verification of carrier change requests that occur when a
custonmer initiates a call to a LEC "*

Verizon, Bell South, SBC and Qnest nmet with Conm ssion staff,
and requested the Conm ssion to clarify that the requirenment to
verify inbound carrier change requests did not apply when, for
exanpl e, a custoner wants to change to an unaffiliated I XC.® The

Commi ssion agreed, and released the arification Order. There,

t he Comm ssion expl ai ned that paragraph 91 of the Order does not
apply when a custonmer wants to change to an I XC that is not
affiliated with the LEC. ©

In other words, suppose Local Tel co has an affiliate that is
an I XC. If a custoner were to call Local Telco and ask to swtch
to Local Telco's I XC affiliate, then pursuant to the Order and the

Carification Order, Local Telco would need to use one of the

Commi ssion's verification procedures, such as an LOA or TPV, to

verify that custonmer's | XC selection. (This requirenment was not

41 d.

° Ex Parte Letter fromMarie Breslin, Verizon, Mary Henze,

Bel | South, M ke Al arcon, SBC, and Kathy Krause, Qwest, to Marlene
Dortch, FCC, Docket No. 94-129, dated May 2, 2003.

¢ darification Order para. 5.




affected by the Carification Oder.) But if the sane custoner

were to call Local Telco and ask to switch to an unaffiliated | XC,
Local Tel co coul d make the change wi thout using any Conm ssi on-
sanctioned verification procedure;’ the unaffiliated | XC woul d
al so not need to performany verification procedure. The |IXC

change woul d happen just as soon as Local Tel co makes t he change.

D. Related Proceedings

G eat Plains and many other small incunbent |ocal exchange
carriers (ILECs) believe that this new verification requirenent
i s unnecessary and anticonpetitive, as discussed further bel ow
A group of small ILECs, including Geat Plains, filed a Petition
for Reconsideration requesting the Conmission to elimnate the
requirement.® These |LECs al so requested the Conmission to stay
t he requi rement pendi ng consideration of the Petition for

Reconsi deration.® Several of the ILECs al so have fil ed Comrents

" The darification O der confirnms that no verification is
required in the latter situation. [d.

8 Rural ILECs Petition for Reconsideration, dated May 19, 2003;
Rural ILECs Mdtion for Leave to File Supplenent to Petition for
Reconsi derati on, dated May 30, 2003; Rural |LECs Suppl enment to
Petition for Reconsideration, dated May 30, 2003; Nebraska LECs
Reply, dated August 8, 2003 (replying to oppositions and conments
on petition).

°® Rural |LECs Energency Request for Partial Stay, dated May 22,
2003; Rural ILECs Motion for Leave to File Supplenent to
Emergency Request for Partial Stay, dated May 30, 2003; Rural

| LECs Suppl enent to Energency Request for Partial Stay, dated My
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on Information Collections denonstrating that the Conm ssion has
not fully considered the burden for conplying with the
verification requirenent.?

This Petition for Waiver is being filed as an alternative to
these other filings. For example, if the Conmi ssion were to
grant the permanent wai ver requested herein, Geat Plains would
not need to pursue the Petition for Reconsideration. Conversely,
if the Conmm ssion were to elimnate the verification requirenent,

G eat Plains would not need to pursue this Petition for \aiver

I1. GREAT PLAINS AND GREAT PLAINS COVMUNI CATI ONS LONG DI STANCE
DO NOI' SLAM CUSTOMVERS

The purpose of all of the Conm ssion's slamming rules is to
deter slamming. Geat Plains and Geat Plains Conmunications
Long Di stance have spotless records in this regard. Sinply put:
They don't slam custoners -- despite the hundreds of custoners
t hat request G eat Plains Conmunications Long Di stance's service
each year and the hundreds of |XC change requests that G eat

Pl ai ns processes each year. Their spotless records are evidenced

by:

30, 2003.

10 Rural ILECs Comments on Information Collections, dated May 28,
2003; Nebraska | LECs Comments on Information Coll ections, dated
August 1, 2003.



* The encl osed Decl aration of Kathy H Tripp, D rector,
Speci al Services, Geat Plains, stating that she has no
know edge of Great Plains ever slammng a custoner.
(Attachment A.)

* The encl osed | etter fromthe Nebraska Public Service
Conmi ssion stating that there are no sl anm ng
conplaints on file against Great Plains and G eat
Pl ai ns Communi cations Long Di stance. (Attachment B.)

* The slanmm ng reports filed at the FCC by Geat Plains
and G eat Plains Conmunications Long D stance, which
show that they did not slam any custoners.

Al so, a search of LEXI S shows that there are no FCC sl anmm ng
orders involving Geat Plains or Geat Plains Comunications Long
D stance. !

Many factors contribute to these spotless records. Geat

Pl ai ns Communi cations Long Di stance does not use outside

tel emarketers. By conparison, many slamm ng conpl aints received
by the FCC result fromindependent tel emarketing operations. '
In addition, custoners of rural ILECs, such as Geat Plains,
recei ve, and expect to receive, high quality service fromloca

custoner service representatives. The custoner service

representatives are not penalized for taking their tine in

1 Search of LEXIS, FCC file, Sept. 22, 2003.

12 E g., AT&T v. Wnback & Conserve Program Menorandum Qpi nion
and Order, 16 FCC Rcd. 16,074 (2001) (used independent

tel emarketers who sl ammed custoners); Talk Anerica, Order, 18 FCC
Rcd. 6263 (2003) (used outside tel emarketing agent); ECC | nposes
$680, 000 Forfeiture Against Vista Services Corporation for

Sl anmi ng, News Rel ease, File No. EB-99-10, 2000 FCC LEXI S 5604
(rel. GCct. 23, 2000) (used independent contractors for

tel emar keti ng).




respondi ng to questions and other requests from custoners who
often are their neighbors, friends and relatives. Al so, the
average enpl oyee of Geat Plains and its affiliates has worked
for those conpanies for 14 years. This stability attests to the
enpl oyees' integrity in the past, and their interest in
continuing to provide quality custoner service in the future.
In short, their small-town culture is manifested in carefu
cust oner care.

G eat Plains' and Geat Plains Comunications Long
D stance's spotless records in processing carrier change requests
can be used to predict that they will continue to accurately
process | XC change requests in the future. The Conm ssion has
often | ooked to past behavior to predict future actions. For
exanmpl e, when the Conmi ssion considered Section 271 applications,

t he Comm ssion stated that the past and present behavi or of the
[Bell Operating Conpany] applicant' would be 'highly rel evant'
because that behavior provides 'the best indicator of whether
[the applicant] will carry out the requested authorization in

conpliance with the requirenents of Section 272.'"*

Additionally, in determ ning whether to grant broadcast and ot her

3 Application of Bell South Corp.., Bell South Tel ecommuni cati ons,
Inc. and Bell South Long Di stance, Inc., for Provision of In-
Reqgi on, InterLATA Services in Louisiana, Menorandum Opi ni on and
Order, 13 FCC Rcd. 20,599 para. 321 (1998).
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wireless licenses, the Conm ssion frequently | ooks to past
performance to predict future behavior.! For the sane reasons,
t he Comm ssion can |ook at Great Plains' and Geat Plains
Conmuni cations Long Di stance's spotless records in processing
carrier change requests, and conclude that the Iikelihood of
their having spotless records in the future is alnost a
certainty.

In sum Geat Plains has shown that the Conmi ssion's goal of
deterring slamm ng was realized by Geat Plains even before the
Conmi ssi on adopted the new verification requirement. And G eat
Pl ai ns' past record can be used to predict that it will not slam

custoners in the future.

[11. GREAT PLAINS AND GREAT PLAINS COVMUNI CATI ONS LONG DI STANCE
DO NOT ACT ANTI COVPETI Tl VELY

Wil e the general purpose of the slammng rules is to deter

sl amm ng, the specific purpose of the new verification

14 See National Black Media Coalition v. FCC, 775 F.2d 342, 347
(D.C. Cir. 1985); Revision of Part 22 of the Conmi ssion's Rules
&overning the Public Mobile Services, Report and Order, 9 FCC
Rcd. 6513 (1994) (cellular licensee eligible for renewal

expect ancy based on substantial service in the past); Amendnent
of Part 22 of the Commission's Rules Relating to License Renewal s

in the Donestic Public Cellular Radi o Tel ecommuni cati ons Service,
Menor andum Opi ni on and Order on Reconsideration, 8 FCC Rcd. 2834
(1993) ("primary rationale for granting a renewal expectancy is
that the licensee's record of past performance is the best
avai |l abl e evidence for predicting its future performance").

9



requirement is to prevent anticonpetitive behavior by LECs.
According to the Conm ssion, the LECs' affiliates are just

begi nning to provide interexchange service and all egedly now have
incentive to switch custonmers to the LECs' | XC affiliates. ** But
that is not a concern here. |ndependent LECs have been permitted
to provide interexchange service for a long tinme, and G eat

Pl ai ns Communi cations Long Di stance has been providing service
for over a year. |In that tinme, no custoner has conpl ai ned t hat
their long distance service was switched to Great Plains

Conmuni cations Long Di stance wi thout the custoner's consent.

This fact is supported by:

* G eat Plains' and Geat Plains Comunications Long
Di stance's spotless records in processing carrier
change requests, as discussed above.

* The | ack of complaints fromconpeting | XCs. G eat
Plains participated in the Rural ILECs' Petition for
Reconsi derati on whi ch addresses the verification
requi rement and the Conm ssion's concerns about LECs
acting anticonpetitively in the future. AT&T and
Wor| dCom responded to the Petition for Reconsideration.
If they had evidence of Geat Plains acting
anticompetitively, AT&T and Wirl dCom surely woul d have
mentioned it in their responses. But AT&T and Wrl dCom
said nothing on that topic.?® Their silence is
evi dence that Geat Plains has not acted
anticonpetitively.

> Order para. 91.

16 AT&T Opposition at 4-5, dated July 29, 2003; Wrl dCom
Qpposition at 7-9, dated July 29, 2003.

10



G eat Plains' record of not acting anticonpetitively in the
past can be used to predict that it will not act
anticonmpetitively in the future, just as Geat Plains' spotless
carrier change record can be used to predict that it will not
slam custoners in the future. Thus, the two key goals of the
slamm ng rules and the verification requirenent — to deter
slamm ng and to prevent LECs from acting anticonpetitively — have
been realized in the past, and would readily be realized by G eat
Plains in the future, without the inposition of the new

verification requirenent.

V. THE VERI FI CATI ON REQUI REMENT | MPOSES UNNECESSARY COSTS
Before the Comnmission released the Oder, Geat Plains did
not verify inbound carrier change requests using the procedures
in the Conmi ssion's verification rules for submtting carriers —
for two reasons. First, Geat Plains acts as an executing
carrier when it processes | XC change requests. The Conm ssion's
verification rules did not require Great Plains, as an executing
carrier, to verify the change requests.? Second, Geat Plains
does not have any history of slanmmng, so additional verification

was not necessary.

747 C.F.R § 64.1100.

11



To conmply with the Comm ssion's new verification
requi rement, Geat Plains needs to use one of the Conm ssion's
verification procedures when it processes inbound carrier change
requests only for changes to Geat Plains Conmunications Long
Di stance. Thus, when G eat Plains switches custoners to G eat
Pl ai ns Conmuni cations Long Di stance, Geat Plains will need to
bear a cost that it does not bear when it switches custoners to
ot her 1 XCs.

G eat Plains' preferred verification nethod is an LOA. Most
smal| LEC-affiliated | XCs use LOAs, not TPV — so small LECs, such
as Geat Plains, likely would use LOAs as well. The LOAs permt
the | XC, or the LEC, to retain control of the interaction with
t he custoner, thereby ensuring that no m stakes occur in the
carrier change process. And, as shown above, the LOA process has
contributed to Geat Plains Communi cations Long D stance's
spotl ess record.

G eat Plains estimates that it may process about 900 i nbound
carrier change requests each year for its I XC affiliate, and that
the use of LOAs would cost about $10 per change request. Thus,
the cost of using LOAs for the verification of inbound carrier

change requests coul d be about $9, 000 per year.?®

8 This $10-per-change estimate is low. Wthout even considering
the cost of processing LOAs, another small |ILEC has estimated its
carrier change costs at $23.65 per change. Hot Springs Tel ephone
Company Conments, CC Docket No. 02-53, dated May 23, 2002.

12



G eat Plains could use the PIC change charge to pass on this
cost to its custoners. |In that case, the PIC change charge woul d
greatly exceed the safe harbor amount of $5.'° This higher PIC
change charge woul d apply only to custonmers switching to G eat
Pl ai ns Communi cations Long Di stance — not to custoners sw tching
to unaffiliated I XCs.

Instead of requiring custonmers to pay a higher PIC change
charge, Geat Plains Conmunications Long D stance could issue
credits to its new custoners in the anount of the increased PIC
change charge. Geat Plains Communications Long D stance then
woul d need to pay an additional $9,000 per year to obtain new
custoners. This approach is unacceptable for two reasons.

First, other I XCs will not incur this cost when they obtain new
custoners in Geat Plains' service area. Second, the | XC
affiliates of small LECs typically operate on small profit

margi ns. These small | XCs pay conparatively high per-mnute

charges to whol esalers due to the I XCs' |ow call volunmes. And

Simlarly, the $9,000-per-year estimate is low In their
Comments on Information Collections, Docket No. 94-129, dated My
28, 2003, the Rural ILECs estimated the cost of conpliance with
the verification requirenment to be about $122,275 per year for
LECs serving a total of 280,000 lines. Geat Plains serves about
33,500 lines. Based on the Rural |LECs' cost estimates, G eat

Pl ai ns' costs should be approxi mately $14,600 — which is much

hi gher than the estimte gi ven above.

19 See Presubscribed I nterexchange Carrier Charges, O der and
Noti ce of Proposed Rul emaki ng, 17 FCC Rcd. 5568 (2002)
[ hereinafter PIC Change Charge NPRM .

13



the I XCs' admnistrative costs are likely to be higher per
custoner because small |1 XCs have fewer custoners. Geat Plains
Conmuni cations Long Distance is no exception. The additional
cost of conpliance with the verification requirenent cannot be
borne as readily by Geat Plains Conmunications Long D stance as
it my readily be borne by much | arger | XGCs.

The bottomline is that regardl ess of whether Geat Plains
Conmmuni cations Long Di stance or the custoners bear the costs
directly, the verification requirenent places a burden on G eat
Pl ai ns Communi cations Long Di stance and its custoners that is not
borne by other I XCs and their customers. As such, the
verification requirenment is unduly burdensonme and
anticonmpetitive.

O course, Geat Plains does not have to use LOAs. It could
use another verification nethod, such as TPV. In that case, when
G eat Plains handles an inbound carrier change request, it would
first follow the sane procedures it currently uses to ascertain
whet her the | XC change request is legitimte, and then, Geat
Pl ai ns would hand off the call to a TPV service. Thus, the TPV
woul d not replace any of Geat Plains' current procedures. It
woul d be an extra procedure — one that would be perforned solely
for changes to Great Plains' | XC affiliate and solely due to the

new verification requirenent.

14



G eat Plains does not foresee any benefit to using TPV, so
it has not fully investigated the cost of using TPV.
Neverthel ess, G eat Plains is aware that the Conm ssion has
estimated the cost of using TPV to be approxi mately $2. 625 per
custoner change.?® |f Geat Plains were to process 900 i nbound
change requests each year for custonmers who want to switch to
Great Plains Comunications Long Distance, the total cost could
be $2,362.50. Because Great Pl ains would have call vol umes nuch
l ower than that offered by larger | XCs, Geat Plains assunes that
t he actual annual cost for TPV coul d be even higher due to higher
per call charges and higher fixed nonthly charges for its | ower
call volunmes. No matter what the exact cost may be, the use of
TPV woul d still be a cost that G eat Plains and Geat Plains
Conmuni cations Long Di stance woul d bear which woul d not be borne
by other I XCs and their custonmers. Thus, the use of TPV woul d be
undul y burdensone and anticonpetitive, just as the LEC s use of
LOAs for inbound carrier change requests is unduly burdensone and

anticompetitive.

20 Supporting Statenent, FCC Paperwork Reduction Act Submni ssion
to the Ofice of Managenent and Budget, OVB Control No. 3060-787,
at 19, dated June 11, 2003.

15



V. THE VERI FI CATI ON REQUI REMENT |'S ANTI COMPETI Tl VE

In addition to inposing new costs, the verification
requirement is anticonpetitive in its inplenentation. Consider
the procedure for Geat Plains to use an LOA to verify inbound
requests from custoners who want to switch to Great Plains
Conmuni cations Long Distance. Geat Plains would need to nail
the LOA to the custoner; the customer would reviewit, sign it
and mail the LOA back to G eat Plains; and then G eat Plains
woul d make the carrier change. Thus, the verification of a
carrier change request may not be conpleted until a week or so
after the custonmer calls Geat Plains. By conparison, if a
custonmer wanted to switch to an unaffiliated | XC, the change
coul d take place i medi ately because G eat Plains would not need
to verify the request to switch to that | XC

This difference in the processing of carrier change requests
for the affiliated | XC versus unaffiliated |1 XCs is highlighted by
the foll ow ng hypot hetical conversations between a G eat Plains

custoner and a custoner service representative (CSR).

SCENARI O 1
Custoner: "Please change ny |ong distance conpany to
BIGIXC"
CSR: "OK. . . . The change will take effect
within 24 hours."

16



SCENARI O 2

Custoner: "Please change ny |ong distance conmpany to
your long distance affiliate.”

CSR: "OK. | would be happy to help you with that.
First, I will mail a letter of agency to you.
You'll need to reviewit, signit, and mail it
back to us. After we receive the conpleted
letter of agency, we'll be happy to nmake the
change. So, in about a week, you'll be

switched to our long distance affiliate.”

Custoner: "You've got to be kidding! | want to get rid
of my current |ong distance conpany right
away. |s there any way | can do that?"

CSR: "Unfortunately, if you really want to switch
to our long distance affiliate, the regulatory
paperwork will take about a week to turn
around. But if it's nore inportant that you
switch carriers right away, we could sw tch
you to one of the other |ong distance
conpani es.”

Thus, the verification requirenment nmakes it clearly nore
difficult for a customer to change to G eat Plains Conmunications
Long Distance — thereby harmi ng conpetition.?> Wth Geat Plains
Conmuni cations Long Di stance being relatively newto the | XC

mar ket pl ace, nowis not the tine for Geat Plains Conmunications

21 See PI C Change Charge NPRM para. 12 (meking carrier changes
easy for consuners hel ps spur conpetition).
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Long Di stance to face unnecessary regul atory barriers to its

conti nued success as an | XC.

VI. GREAT PLAINS MEETS THE COWM SSI ON' S STANDARDS FOR GRANTI NG
WAl VERS

Pursuant to Section 1.3 of the Commission's Rules, the
Conmi ssion can grant a wai ver for good cause shown. Here, G eat
Pl ai ns has shown that the requirenent to verify inbound carrier
change requests for changes to its I XC affiliate is not necessary
to deter slamm ng. Yet, verification would inpose unnecessary
costs, and would present a barrier to G eat Plains Conmmrunications
Long Distance's ability to maintain its current penetration
level. Thus, there is good cause to grant a waiver.

A wai ver also is supported by the particular facts of this
case that make strict conpliance inconsistent with the public
interest.?? As shown above, strict conpliance with the
verification requirement would not only inpose unnecessary
burdens on Great Plains and Great Pl ains Comunications Long
D stance, but it would also be a barrier to Geat Plains
Conmuni cations Long Distance's ability to retain its market
penetration. Al so, Geat Plains could increase its PIC change

charge, but the Conmi ssion has previously acknow edged t hat

22 See Northeast Cellular Tel ephone Co. v. FCC, 897 F.2d 1164,
1166 (D.C. Gr. 1990).
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hi gher PIC change charges are a barrier to conpetitive entry and
the exercise of custonmer choice.®® Thus, a higher PIC change
charge is inconsistent with the Conm ssion's goals of spurring
conpetition in the | XC market and increasing the choices

avail able to consuners — especially in rural areas.? For these
reasons, the verification requirement is not in the public
interest.

I n deciding whether to grant a waiver, the Conm ssion may
take i nto account considerations of hardship and equity.? Here,
the verification requirenment would i npose costs on Geat Plains,
G eat Plains Communi cations Long Distance and their custoners
that are not inposed on other | XCs and their custoners. Thus,
the verification requirenent is inequitable.

In sum strict conpliance with the verification requirenment

woul d i npose financial burdens, be inequitable and

23 P| C Change Charge NPRM para. 3.

24 See, e.0., Milti-Association Goup(MAG Plan for Regqul ati on of
Interstate Services of Non-Price Cap | ncunbent Local Exchange
Carriers and Interexchange Carriers, Second Report and Order and
Further Notice of Proposed Rul emaki ng i n CC Docket No. 00-256,
Fifteenth Report and Order in CC Docket No. 96-45, and Report and
Order in CC Dockets Nos. 98-77 and 98-166, 16 FCC Rcd. 19, 613
para. 6 (2001) (not wanting to discourage |ong distance
conpetition or limt consuner choice in rural areas); Section
272(f) (1) Sunset of the BOC Separate Affiliate and Rel ated

Requi renents, Notice of Proposed Rul emaking, 17 FCC Rcd. 9916
para. 22 (2002).

% WAIT Radio v. FCC, 418 F.2d 1153, 1157 (D.C. Cr. 1969), cert.
deni ed, 409 U.S. 1027 (1972).
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anticonpetitive — contrary to the Comm ssion's goals in fostering
conpetition in interexchange service in rural areas. By

compari son, w thout the verification requirenent, custoners would
be wel | -served by the careful custoner service provided by snal
ILECs and their I XC affiliates. A waiver is appropriate in these

ci rcunst ances.

VII. AVWAIVER IS CONSI STENT W TH COVM SSI ON PRECEDENT

The Commi ssion "is commtted to continuing the exam nation
of [its] rules and processes to ensure that small tel ephone
conpani es are provided with appropriate regul atory
flexibility."? In many instances, the Comm ssion has waived its
rules for small conpanies. For exanple, the Conm ssion has
waived its rules so that small LECs woul d: (a) not need to
i npl ement FLEX ANl because the cost woul d be burdensone;?” (b)

not need to inplenent tel ephone nunber portability in the 100

26 Mul ti-Association Goup (MAG Plan for Requl ation of

Interstate Services of Non-Price Cap | ncunbent Local Exchange
Carriers and Interexchange Carriers, Second Report and Order and
Further Notice of Proposed Rul emaki ng i n CC Docket No. 00-256,
Fifteenth Report and Order in CC Docket No. 96-45, and Report and
Order in CC Docket Nos. 98-77 AND 98-166, 16 FCC Rcd. 19, 613,
19,729 (2001) (statenment of Chairman Powel|).

27 | npl enent ati on of the Pay Tel ephone Recl assification and
Conpensati on Provisions of the Tel econmuni cati ons Act of 1996,
Menmor andum Opi ni on and Order, 13 FCC Rcd. 4998 (Com Car. Bur.
1998) .
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| argest MSAs until they receive a bona fide request;?® and (c)
have additional tinme to inplenent network changes to support
four-digit carrier identification codes.* Gant of a waiver
here woul d be consistent with this "longstanding sensitivity to
the concerns of small conpanies."*

Grant of a waiver also is supported by previous Conm ssion
deci sions granting waivers of rules that were unnecessary and
costly. For exanple, the Conm ssion has often granted wai vers of
the price cap all-or-nothing rule, so that small LECs acquiring
addi ti onal exchanges could remain subject to rate-of-return
regulation. 1In those situations, the Comm ssion determn ned that
the goal of the all-or-nothing rule (e.g., to prevent inproper
cost-shifting anong affiliates) would be achi eved w thout the
i mposition of the rule, whereas the inposition of the all-or-

not hing rule woul d i npose unnecessary costs on the small LECs. 3

28 Tel ephone Nunber Portability, First Menorandum Opi ni on and
Order on Reconsideration, 12 FCC Rcd. 7236 (1997).

29 See Administration of the North Anmerican Nunbering Pl an
Carrier ldentification Codes (G Cs), Declaratory Ruling, 13 FCC
Rcd. 8687 (Com Car. Bur. 1998).

30 National Exchange Carrier Association, et al., Joint Petition
for Waiver of Sections 36.611(a), 36.631(c) and 36.641(b)(3) of
the Comm ssion's Rules, Order, 5 FCC Rcd. 173 para. 21 (Com Car.
Bur. 1989).

31 E.q., Nenont Tel ephone Cooperative, Inc., Oder, 18 FCC Rcd.
838 (Wreline Conp. Bur. 2003) (granting a waiver of the all-or-
not hi ng rul e because the problens it was neant to prevent did not
exist, and inposition of the rule would inpose regul ati ons that
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As anot her exanple, the Conmm ssion granted waivers of its rules
concerning the m ni num payl oads for transmtters. |In those
situations, the purpose of the rule (i.e., to mnimze frequency
congestion) would be realized by the affected small LECs w t hout
application of the rule, because there was no prospect of
congestion. By conparison, the strict application of the rule
woul d increase the cost of providing service in a renote area. ®
Simlarly, in the case at hand, the goal of the slamm ng rules
(i.e., to deter slammng) will be nmet w thout the inposition of
t he new verification requirenent, whereas the application of the
rul e woul d i npose unnecessary costs on Geat Plains, its
affiliated | XC and their custonmers. Just as the Conm ssion

wai ved the price cap rule and the transmtter payload rule for

other carriers, the Conmm ssion should grant a wai ver here.

VIIl. A VWAIVER IS CONSI STENT WTH THE ACT
Furthernore, nothing in the Comruni cati ons Act of 1934, as
amended (the Act), would prohibit the grant of a waiver. Section

258 of the Act states that carriers nust conply with the

were not suitable for a small LEC); see also Al West

Conmuni cations, Inc., Carbon/Enery Telecom 1Inc., Central Utah
Tel ephone, Inc., Hanksville Telecom Inc., Manti Tel ephone
Conpany, Skyline Tel ecom UBET Tel ecom Inc. and OQaest Corp.
Order, 16 FCC Rcd. 4697 (Com Car. Bur. 2001).

32 E.q., Wlderness Valley Tel ephone Co., Order, 15 FCC Rcd.
11,751 (Wreless Tel. Bur. 2000).
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subscri ber change verification procedures prescribed by the
Conmi ssion. The statute does not state that LECs nust verify

i nbound | XC change requests. |Indeed, the Conm ssion recently
affirnmed that LECs do not need to verify inbound carrier change
requests for unaffiliated | XCs.* Thus, the Act nmust not require
verification of inbound carrier change requests for unaffiliated
I XCs. And there surely is no nention in the Act of whether the
carriers involved are affiliated or unaffiliated. Thus, just as
the Act does not require verification for changes to unaffiliated
I XCs, it does not require verification for changes to affiliated
| XCs.

A wai ver would sinply nodify the Comm ssi on-prescri bed
procedures for Geat Plains, and would therefore be consistent
with the Act. As stated by the D.C. Grcuit, "sound
adm ni strative procedure contenplates waivers. . . . [With
diligent effort and attention to essentials[,] adm nistrative
agencies may nmai ntain the fundanentals of principled regulation
wi t hout sacrifice of admnistrative flexibility and
feasibility."3* Here, custoners would renmain free from sl anm ng
whil e the Conmmi ssion uses its admnistrative flexibility to

refrain frominposing unnecessary regul ations. And even if Geat

¥ darification Order para. 5.

3 WAIT Radio, 418 F.2d at 1159.
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Pl ains were to slama custoner, Geat Plains would still be
required to provide just conpensation in accordance with the
sl anm ng rul es.

The Comm ssion has granted many wai vers of the sl amm ng
rul es, as requested by Bell Conpanies and other LECs. |In those
orders, the Conm ssion has specifically noted the terns of
Section 258 of the Act, and has expl ai ned the Conm ssion's
ability to waive its rules, consistent with the Act.* There is
nothing in the Act that would permt the Conmm ssion to grant
these waivers to the Bell Conpanies but prohibit the Conm ssion
fromgranting the wai ver requested here. Thus, just as the
Commi ssion has waived its slammng rules for other LECs, the

Conmi ssion may grant a wai ver here, consistent with the Act.

I X.  THE WAI VER SHOULD BE PERNMANENT

Great Plains requests the Conmi ssion to grant the waiver on
a permanent basis. Wthout a waiver, the verification
requi rement woul d continue to present unnecessary and inequitable

costs for the foreseeable future. Geat Plains does not expect

35 E.qg., 2000 Biennial Review - Review of Policies and Rul es
Concer ni ng Unaut hori zed Changes of Consuners' Long D stance
Carriers, Oder, DA 03-2745 (Consuner & Govt. Aff. Bur. rel Aug.
27, 2003); lnplenentation of the Subscriber Carrier Selection
Changes Provi sions of the Tel ecommuni cati ons Act of 1996, Order,
16 FCC Rcd. 3646 (Com Car. Bur. 2001).

24



any change to its service area, and Geat Plains Comunications
Long Di stance does not expect any change to its penetration

| evel, that would warrant the termnation of a waiver anytinme in
the future.

Geat Plains is aware that the Conmm ssion has required
periodic reporting as a condition of granting waivers in other
situations. But there would be no need to require Geat Plains
to file periodic reports in this case. |f, perchance, a custoner
were slamed by Geat Plains, the custoner readily could file a
conmplaint with the Nebraska Public Service Conmm ssion or,
per haps, the FCC. Thus, there is a built-in nechanismfor
regul atory agencies to nonitor Great Plains' carrier change
activities.

Neverthel ess, as a condition for the grant of a permanent
wai ver, Geat Plains suggests that it could retain records of
custoners conpl ai ni ng about slamm ng (even if such conplaints
were agai nst unaffiliated I XCs). These records woul d be made
avail able to the Conm ssion upon request. This requirenent would
be simlar to that inposed in other situations where carriers

must retain records and nmake them avail abl e upon request. 3¢

%6 See, e.0., Inplenentation of the Tel ecommuni cati ons Act of
1996, Third Report and Order in CC Docket No. 96-115, Second
Order on Reconsideration of the Second Report and Order in CC
Docket No. 96-98, and Notice of Proposed Rul emaki ng in CC Docket
No. 99-273, 14 FCC Rcd. 15,550 (1998) (upon request by the
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X. CONCLUSI ON

G eat

1.

Pl ai ns has shown the foll ow ng:

Geat Plains is a snall, rural |ILEC that has been
provi ding | ocal exchange service for decades.

Geat Plains's | XC affiliate, Geat Plains
Conmuni cations Long Di stance, has been providing
i nt erexchange service for nore than one year.

Their small-town culture and values is exhibited in
their careful handling of custoners requests.

G eat Plains Communications Long D stance does not use
i ndependent tel emar ket ers.

Neither Great Plains nor Great Plains Communi cations
Long Di stance has sl anmed any custoners.

G eat Plains has not acted anticonpetitively in
processi ng i nbound carrier change requests.

Geat Plains's preferred verification nethod is the
letter of agency, just as Geat Plains Conmunications
Long Di stance uses letters of agency.

The verification requirenent:

a. | nposes new costs on Great Plains, Geat Plains
Conmuni cations Long Di stance and their custoners.

b. Has an anticonpetitive effect on Geat Plains
Conmuni cati ons Long Di stance.

Conmi ssion, carriers nust provide copies of contracts for

subscri ber

l[ist information); Aircell, Inc., Oder, 14 FCC Rcd.

806 (Wreless Tel. Bur. 1998) ("Cellular |icensees providing
cellular service to airborne term nals nust pronptly provide upon
request by the Conmi ssion any information relating to any
conplaint of interference.").
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10.

G eat Plains' and Geat Plains Comunications Long

Di stance's spotless records can be used to predict that
the likelihood of their accurately processing carrier
change requests in the future is alnost a certainty.

Wthout the verification requirenment:

a. Custoners will not be subject to slamm ng and
Geat Plains will not act anticonpetitively.
b. Geat Plains will be able to process custoners'

change requests wi thout there being an extra cost
for requests to change to Geat Plains
Conmuni cati ons Long Di stance.

C. G eat Plains Communications Long Distance will be
on a par with its conpetitors vis-a-vis G eat
Pl ai ns's processing of inbound carrier change
requests.

d. The Commi ssion's goals of: (i) protecting
custoners; (ii) encouraging conpetition in the I XC
mar ket and i ncreasing the choices available to
consuners — especially in rural areas; and (iii)

m ni m zing regul atory burdens on small carriers,
will be realized.

For good cause shown, G eat Plains requests the Conm ssion

to grant a permanent waiver of the requirenent to verify inbound

carrier change requests where custoners want to switch to G eat

Pl ai ns'

| XC affiliate.

Respectful ly submtted,
GREAT PLAI NS COVMUNI CATI ONS, | NC.

duaam } bodr

Susan J. Bahr
Its Attorney

By
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Law O fi ces of Susan Bahr, PC
P. O Box 86089

Mont gonery Vill age, MD 20886- 6089
Phone: (301) 258-8947

Cct ober 10, 2003
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ATTACHMENT A

DECLARATION

I, Kathy H. Tripp., am the Director of Special Services for Great
Plains Communications, Inc. Based on my experience and my review
of the records of Great Plains Communications, Inc. and Great
Plains Communications Long Distance, Inc., I am not aware of
Great Plains Communications, Inc. or Grzat Plains Communications
Long Distance, Inc. ever slamming a customer, or of being accused
of acting anticompetitively when processing a carrier change
request. In any <ases where Great Plains Communilcaticns, Ing.
may have been named in slamming complaints, unaffiliated
interexchange carriers had submitted unauthorized carrier change
requests which Great Plains Communicaticons, Inc. effected as an

executing carrier.

Signature . Date H—-/0 -0F

TOTAL P.OOT



ATTACHMENT B

Letter from the Nebraska Public Service Commission



Rebraska JHublic Serprice Commission

300 The Avlyin, 1200 N Steat, Lincolr, NE 60508
Pt Otize Box B4B27. Lincoln. NE BAS0B-4027
Wakeita mme.mla Wt uc

Phona, (402) 471-2104

Fax. {402) 471.0254

COMMISEIONERS:
ANNE . BOYLE
LOWELL © JORNSON
ROD JOHNSCN
FRANK E. LANDIS
GERALO L VAP
NEBRAZHKA CONSUMER HDTLINE:
EXECUTIVE DIRECTOR: 1-BOG-528-0017
ANDY 6. POLLOCK

August 15, 2003

To Whom it May Concem:

This is to serve as verification that Great Plains Communications, a rural local exchange carrier,
has no slamming complainis on file with ihe Nebraska Public Service Commission.

In addition, the long distance subsidiary of Great Plains Communications, namely Great Plains
Communications Long Distance, has no slamming complaints on file with the Nebraska Public
© Service Comumission,

Sincerely,

fhog] £t

Chery! Elton
Consumer Advocate

Orndrn ulth nra ok an rncucind Annnar





